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1. Scope of Application 

1.1. These Terms and Conditions of Sale shall apply to all 

deliveries and services (hereinafter collectively referred to 

as “Deliveries”) provided to the customer (the “Customer”) 

by Thöni Holding GmbH and its affiliated companies within 

the meaning of Section 189a of the Austrian Commercial 

Code (UGB) (“Thöni”). 

1.2. Unless otherwise agreed in writing, these General 

Terms and Conditions of Sale shall apply exclusively. 

1.3. If an affiliated company of Thöni Holding GmbH 

maintains its own terms and conditions of sale, such terms 

and conditions shall take precedence. In all other respects, 

these General Terms and Conditions of Sale shall prevail 

over all other documents referred to in the contract, unless 

the order of precedence of the documents is expressly 

stipulated otherwise in the contract. Any purchasing terms 

and conditions or other terms and conditions of business of 

the Customer shall not apply unless expressly 

acknowledged in writing by Thöni in the individual case. Any 

amendment to this provision shall, in any event, require the 

written consent of Thöni. 

1.4. These General Terms and Conditions of Sale shall 

also apply to all future contracts with Thöni, even if they are 

not separately agreed again. 

 

2. Formation of Contract 

2.1. Offers shall always be made in writing. Oral 

agreements, amendments, supplements, or ancillary 

agreements shall become binding only upon written 

confirmation by Thöni. 

2.2. Offers made by Thöni shall generally be non-binding 

and subject to change, unless expressly agreed otherwise 

in writing. 

2.3. In the event of acceptance of a non-binding offer by 

the Customer or in the case of Customer orders, a contract 

shall be concluded only upon written order confirmation by 

Thöni. Such order confirmation shall be deemed accepted 

by the Customer unless the Customer objects thereto in 

writing within three (3) business days of receipt. However, if 

Thöni does not confirm acceptance of the offer or the 

Customer order within a reasonable period, such 

acceptance of the offer or Customer order shall be deemed 

rejected. Any amendments or supplements by the 

Customer to the offer must be confirmed in writing by Thöni; 

otherwise, they shall not form part of the contract. 

2.4. If no validity period is stated in a binding offer, the 

offer shall be valid for a period of thirty (30) days from the 

date of the offer. In the event of acceptance of a binding 

offer by the Customer, a contract shall be concluded only if 

such acceptance is made without amendments or 

supplements. 

2.5. Amendments to accepted orders shall require the 

written consent of Thöni in order to be effective and may 

result in additional costs, charges, or longer delivery 

periods. In particular, amendments concerning the cross-

section, production, or further processing to be arranged by 

the supplying plant of the ordered extruded aluminum 

profiles may generally be accepted only subject to a 

corresponding extension of the delivery period. 

2.6. The nominal weight per running meter of extruded 

aluminum profiles to be delivered, as determined by the 

Customer or by Thöni, shall be non-binding. 

 

3. Prices and Terms of Payment 

3.1. The agreed prices are based on the production costs 

at the time of the written order confirmation. In the event of 

any change in material or energy prices, wages, freight 

costs, customs duties, taxes, or other price-determining 

costs, Thöni reserves the right to adjust the prices in 

accordance with the cost structure applicable at the time of 

delivery. 

3.2. All prices are stated in euros and are net prices, plus 

the applicable statutory value-added tax and, where 

applicable, shipping costs. 

3.3. The Customer shall not be entitled to set off claims or 

to withhold payments for any reason whatsoever. 

3.4. Payment for tools and fixtures shall be due within 

thirty (30) days from receipt of the invoice. This shall also 

apply where a different agreement applies to Deliveries. 

3.5. In all other cases, payment shall be made in 

accordance with the agreed payment terms. If no payment 

dates or payment periods have been agreed, invoices shall 

be payable net within thirty (30) days from receipt of the 

invoice. A cash discount shall be granted only if expressly 

agreed in writing and if payment is made within the period 

agreed for such purpose after the invoice date. 

3.6. If the Customer is in default of payment, or if the 

Customer’s creditworthiness materially deteriorates after 

conclusion of the contract, or if there are specific indications 

of a risk to the Customer’s ability to pay, such as, for 

example, the cancellation or loss of trade credit insurance, 

all outstanding claims against the Customer shall become 

immediately due and payable. In such case, Thöni shall be 

entitled to perform further Deliveries under all contracts with 

the Customer only against advance payment or provision of 

security. 

3.7. In addition, Thöni shall be entitled, at its option, to 

draw on bank guarantees provided, to withdraw from the 

contract, and to claim damages for non-performance. 

3.8. Advance payments received — including advance 

payments from other orders of the Customer — shall be 

retained by Thöni until any compensation amount has been 

determined and/or shall be set off against outstanding 

claims. 

3.9. In the event of default in payment, the debtor shall 

bear all out-of-court reminder and collection expenses; in 

addition, default interest pursuant to Section 456 UGB shall 

accrue. If Thöni incurs greater damage caused by default, 

such damage shall be compensated by the Customer. 

3.10. All expenses incurred in connection with bank 

transfers, documentary collections, or documentary letters 

of credit shall be borne by the Customer. 

 

4. Retention of Title 

4.1. The Delivery shall remain the property of Thöni until 

all obligations of the Customer under the respective contract 

have been fulfilled, in particular until the purchase price 

claim has been paid in full. 

4.2. The Customer shall be responsible for carefully 

storing the Delivery while the retention of title remains in 

effect and for insuring it against any type of damage or loss. 

4.3. In the event that the Delivery made by Thöni subject 

to retention of title is processed, mixed, or combined with 

other goods that do not belong to Thöni, the Customer shall 

transfer to Thöni the ownership right to which the Customer 

is entitled in the new item to the extent of the invoice value 

of the Delivery subject to retention of title. 
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4.4. The Customer shall be entitled to resell the Delivery 

in the ordinary course of its business, provided that the 

Customer, in turn, agrees a corresponding retention of title 

with its purchaser. The Customer hereby assigns to Thöni, 

as security for full payment of Thöni’s purchase price claim, 

the claims against its purchasers obtained by the Customer 

through the resale of the Delivery. Thöni hereby accepts 

such assignment. The authority to collect such claims 

against third parties arising from delivered goods subject to 

retention of title shall be deemed expressly transferred to 

Thöni. The assignment shall be visibly marked by the 

Customer and demonstrably notified to its purchasers. Any 

assignment fees shall be borne by the Customer. 

4.5. Extraordinary dispositions, such as pledges or 

transfers of ownership by way of security, shall not be 

permitted. The Customer shall take the necessary and 

reasonable measures in this regard, in particular the 

separate storage and marking of the Delivery made subject 

to retention of title. Any access by third parties to Deliveries 

made subject to retention of title shall be notified to Thöni 

without undue delay. 

 

5. Packaging 

5.1. The costs of customary commercial packaging are 

included in the sales price. Surcharges for special 

packaging requested by the Customer shall be charged as 

agreed. 

5.2. The Customer shall be responsible for properly 

disposing of the packaging in an environmentally sound 

manner in compliance with the applicable statutory 

provisions, unless the packaging is reused. 

5.3. In the event of transport damage, the Customer shall 

be obliged to inform Thöni without undue delay and, if 

necessary, to retain the damaged packaging for the purpose 

of claims settlement. 

 

6. Delivery and Delivery Time 

6.1. Delivery dates shall be stated in offers and order 

confirmations to the best of Thöni’s judgment, but without 

being binding on Thöni, and shall be understood ex works. 

Deliveries by Thöni shall be subject to timely and proper 

deliveries by upstream suppliers. 

6.2. Unless otherwise agreed in writing, the delivery 

period shall commence upon dispatch of the order 

confirmation, provided that all technical details have been 

clarified and all legal and commercial conditions have been 

fulfilled. This includes, in particular, the provision of required 

documents, information, permits, and approvals, as well as 

the making of an advance payment. 

6.3. Exceeding delivery periods by Thöni by up to four (4) 

weeks shall not entitle the Customer to withdraw from the 

contract or to assert claims due to delay, non-delivery, or 

late delivery. Thöni shall be entitled to determine an 

extension of the delivery period at its own discretion if the 

Customer does not timely provide all information material to 

production, including, without limitation, the drawing 

approval and sample approval report. 

6.4. If Thöni culpably exceeds the delivery date agreed in 

writing by more than four (4) weeks, the Customer may 

demand performance or set a reasonable grace period of at 

least thirty (30) days within which Thöni must render the 

complete Delivery. When the Customer sets such grace 

period, due account shall be taken of the fact that parts 

already manufactured may possibly not be capable of being 

used otherwise. In the event of culpable failure by Thöni to 

comply with the grace period, the Customer shall have the 

right to withdraw, by registered letter, with respect to the 

quantity affected by the delivery delay. Thöni’s liability shall 

be limited to gross fault and intent and, in terms of amount, 

to the net invoice value. For partial deliveries and partial 

services not affected by the withdrawal, the agreed 

remuneration shall be paid by the Customer. 

6.5. Thöni’s obligation to perform the Delivery shall be 

temporarily suspended if unforeseeable events occur that 

are outside Thöni’s sphere of influence. Such events 

include, in particular, events such as labor disputes, 

including strikes and lockouts, as well as other 

circumstances beyond Thöni’s control, such as fires, 

governmental mobilization, confiscation, embargoes, riots, 

shortage of means of transport, general shortage of 

supplies, shortage of raw materials, power outage, shortage 

of electrical energy, delays in the delivery of essential 

materials, traffic disruptions, and failures of machinery and 

tools. This shall also apply if the circumstances occur at a 

supplying plant or at an upstream supplier. The temporary 

suspension of the obligations shall depend on the extent of 

the emergency situation. If the temporary suspension 

continues for more than thirty (30) days, Thöni shall be 

entitled to terminate the contract. The provisions of this 

clause shall also apply in the event that the aforementioned 

circumstances occur during an existing delay in delivery. 

6.6. In the event of subsequent amendments or 

supplements to the contract, the performance and delivery 

period shall also be newly agreed. 

6.7. The Customer shall not be entitled to reject partial 

deliveries or advance deliveries. 

6.8. Irrespective of the agreed Incoterm, Delivery shall 

always be made at the risk and expense of the Customer, 

including in the event of delay. Deliveries shall be insured 

by Thöni at the Customer’s expense only if expressly 

agreed in writing. Required export documents shall be 

provided by the Customer. In all other respects, the 

provisions of Incoterms 2020 of the International Chamber 

of Commerce (ICC) shall apply. 

 

7. Handover of the Delivery to the Customer 

7.1. If the Customer does not accept the contractually 

owed Delivery at the agreed place or within the agreed 

period, Thöni shall be entitled, at its option, either to 

withdraw from the contract or to receive immediate payment 

for the Delivery, even if the Delivery has not yet been 

accepted. In the former case, Thöni shall be entitled to 

compensation in the amount of the sales price plus transport 

costs, less the scrap value of the Delivery. In the latter case, 

the Delivery shall be stored until acceptance at the 

Customer’s cost and risk. Thöni shall have the same rights 

if, in the case of a sale on call-off, the Delivery is not called 

off in the intended manner and within the intended time. In 

addition, Thöni shall be entitled to full damages in the cases 

referred to in this clause. 

7.2. A delivery quantity exceeding or falling short of the 

order quantity by ten percent (10%) shall be permissible. 

7.3. The dispatch weight and/or dispatch quantity 

determined at the supplying plant shall be decisive for 

invoicing. 

 

8. Tolerances 

8.1. Unless expressly agreed otherwise in writing, the 

relevant standards, such as EN 755 or EN 12020, shall 

apply to the agreed specifications. 
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8.2. Process-related deviations in dimensions, weight, 

and other quality characteristics shall be permissible and 

shall not entitle the Customer to raise objections. 

 

9. Tools, Patent Protection and Design Protection 

9.1. Subject to special agreements, tools shall remain the 

property of Thöni despite any cost contribution or 

assumption of costs by the Customer. In the event of a cost 

contribution or assumption of costs, the Customer shall 

acquire only a mere right of use limited to the term of the 

contract. Thöni’s ownership shall not be affected thereby. 

9.2. The Customer shall, upon first request, indemnify and 

hold Thöni harmless from and against all third-party claims 

if the Customer’s specifications regarding the material to be 

used, drawings, or processing methods result in an 

infringement of patents, designs, or other industrial property 

rights of third parties. 

 

10. Warranty 

10.1. The warranty period shall commence upon handover 

of the Delivery and shall end after six (6) months. The 

presumption rule under Section 924 sentence 2 of the 

Austrian Civil Code (ABGB) is excluded. In the event of 

default in acceptance, the period shall commence on the 

date on which the Delivery is made available. 

10.2. The time at which the Delivery leaves the plant shall 

be decisive for determining whether the Delivery is in 

conformity with the contract. Only those characteristics that 

have been expressly warranted by Thöni in written form 

shall be deemed warranted. 

10.3. Complaints relating to the contract — in particular 

relating to the Delivery, the weight, the quantity and/or the 

condition, including visible defects, of the Delivery made — 

shall be valid only if they are brought to Thöni’s attention in 

writing within eight (8) days after receipt of the Delivery. If 

defects that are not apparent upon inspection occur at a 

later point in time, such defects must be reported 

immediately upon discovery, but in any event within the 

warranty period; otherwise, the warranty rights shall lapse. 

In addition, any further processing or use shall be 

discontinued. If the Customer fails to give notice of defects, 

or if the delivered goods are processed by the Customer or 

mixed with other items, the Delivery shall be deemed 

approved without reservation. 

10.4. A notice of defects must state the extent to which and 

the reasons why the Delivery is defective and must specify 

the individual defects in detail. A general notice of defects 

shall be inadmissible. If the Customer fails to give such 

notice, the Customer may no longer assert claims for 

warranty, damages due to the defect itself, or claims arising 

from an error concerning the defect-free condition of the 

item. 

10.5. The warranty shall lapse if the Delivery is altered 

and/or improperly handled, stored, or processed by the 

Customer or by a third party. In particular, no warranty case 

shall exist in respect of defects resulting from normal wear 

and tear and minor deviations in surface, color, shape, 

structure, composition, etc., unless expressly agreed 

otherwise in writing. 

10.6. Any liability of Thöni under Section 933b ABGB is 

expressly excluded. 

10.7. If the complaint or notice of defects is justified, Thöni 

shall, at its own discretion, repair or replace the objected-to 

or defective Delivery free of charge. The Customer shall 

have no further rights beyond the foregoing. The Customer 

shall have no right to damages for costs incurred by the 

Customer directly or indirectly as a result of accepting, 

using, or processing the objected-to or defective Delivery. 

Replaced Deliveries shall become the property of Thöni. 

10.8. If Thöni rejects the notice of defects, a limitation 

period of one (1) month shall commence for the assertion of 

defect claims. 

 

11. Liability 

11.1. If a Delivery by Thöni is manufactured on the basis of 

design specifications, drawings, or models provided by the 

Customer, Thöni’s liability shall not extend to the 

correctness of the design, but only to the fact that execution 

is carried out in accordance with the Customer’s 

specifications. 

11.2. Thöni shall not be liable for indirect damages, 

including in particular damages arising from production 

downtime, loss of profit, or financial losses. This shall not 

apply in cases of intent or gross negligence or in cases of 

injury to life, body, or health. In cases of slight negligence, 

Thöni shall be liable only for personal injury. Liability for 

breach of contractual obligations by Thöni shall be limited to 

the net invoice value of the Delivery causing the damage. 

This limitation shall not apply to mandatory claims under the 

Product Liability Act. 

11.3. Unless mandatory law provides otherwise, claims for 

damages must be asserted in court within one (1) year; 

otherwise, they shall lapse. 

 

12. Force Majeure 

12.1. Force majeure means an external event that is 

unforeseeable and that cannot be prevented, or cannot be 

prevented in time, even by exercising the care reasonably 

to be expected and by using technically and economically 

reasonable means. Such events may include, in particular, 

natural disasters, terrorist attacks, pandemics, power 

outages, failure of telecommunications connections, strikes 

and lockouts, provided that the lockout is lawful, as well as 

statutory provisions or measures. 

12.2. To the extent that a party is prevented from fulfilling 

its contractual obligations as a result of an event of force 

majeure, such party shall be temporarily released, in whole 

or in part, from such obligations, provided that it informs the 

other party without undue delay of the occurrence of the 

event of force majeure, the reasons therefor, the expected 

duration thereof, and, at the relevant time, its cessation. The 

affected party shall bear the burden of proving the existence 

of the event of force majeure. 

12.3. The affected party shall endeavor, by all technically 

possible and economically reasonable means, to ensure 

that it can resume performance of its obligations as quickly 

as possible. 

12.4. Any claim for damages as a result of an event of force 

majeure shall be excluded. 

 

13. Governing Law and Place of Jurisdiction 

13.1. Unless otherwise stipulated in writing, the contract 

and its interpretation shall in all respects be governed by 

Austrian law, excluding any conflict-of-law rules that refer to 

the law of other states. The application of the provisions of 

the United Nations Convention on Contracts for the 

International Sale of Goods (CISG) shall be excluded in any 

event. 

13.2. The exclusive place of jurisdiction for all disputes 

arising directly or indirectly from the contract shall be the 
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Austrian court having subject-matter jurisdiction over the 

registered office of Thöni. 

 

14. Severability Clause 

14.1. If individual provisions of these Terms and Conditions 

of Sale are or become legally invalid, all other provisions 

shall remain unaffected thereby and shall remain legally 

binding without change. 

14.2. Unless and until the parties have agreed on another 

provision, the invalid provision shall be replaced by a valid 

provision that, to the greatest extent possible, reflects the 

economic purpose of the provision and the intention of the 

parties at the time of conclusion of this contract. 


